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The Honourable Mr Justice Adrian J Fisher J: (Givin

the Court) g the Judgement of

1. This is the ruling of this court, to which all members have contributed.

2. In pending proceedings before this court, the appellant/applicant,
hereinafter referred to as the applicant in this ruling, is seeking d
constitutional reference to the Supreme Court, pursuant to Section 124
(1)(a) and 124 (2) of the Constitution of Sierra Leone, Act No 6 of 1991,
for an interpretation of the provisions of Section 48(4), 147, 148(a)(b).
and 149(4) of the said constitution and Rule 99 of Subr‘eme Court Rules
1982, statutory instrument no 1 of 1982, by way of a notice of motion

dated 19™ July 2021.

3. The question sought to be inferpreted represents fundamc.ital issue of
law and policy both at national and infernational levels. The.issue of ex-
head of state immunity is subjected to the international world order and
there exists a need to assess whether the policy interests of justice for
all in the world order are served or sacrificed by offering a former head

of state a shield against suit in the international courts and in this case,

the Sierra Leone courts.

4. T consider it necessary to set out, if even in summary form, the claim to
immunity made by the applicant in this case. The applicart. raises the

following points:

1. That the applicant, a former president of Sierra Leone, now an
appellant in the pending appeal, seeks a case reference to the
Supreme Court by way of interpretation of sections 48(4), 147, 148
(a)(b) and 149 of the Constitution to determine the scope, function

and relationship, and on a true and proper construction, te
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KN determine the meaning and what constitutes the term proceedings
e under section 48(4).

2. Whether to subject a former president of Sierra Leone to

- conmission.of inquiry proceedings for executive decisions taken

W@@}h@j@ing office, without the express waiver of parliament is
valid and efficacious in law. If the question is answered in the
‘whether that renders a breach of Section 48(4) and

ull and void and ultra vires the constitution.

‘sections 147-149 of the Constitution are to be read

ely and with contemplation to the provisions of section

ssues raised are novel points of law, which cannot be

‘ ely on the periphery or examined before the Supreme
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head of state whilst he holds office against criminal or iy

process in respect of anything done or omitted to be done by him iy

his official or private capacity.

. Council further relied upon the cases of James Allie and Others v

The State v John Oponjo Benjamin, Dr Christiana Thorpe and
others SC No 4/2012, Zouzouki Degui v The S‘rare 1M1 Court of
Appeal Reference no 1 of 1981, and All Peoples Congr‘ess v Nasmos

Misc 4/96.

. The applicant further conceded that not all constitutional

questions may necessarily involve or entail and interpretation of
the Constitution, as was the case in Wellington Distilleries v
Ectrodia P Clarkson Misc App No 4 1981. Counsel referred fo the
issue of the legitimate forensic fest and argues that an issue of
enforcement or interpretation of a provision of  the "{Tonsﬂ’ruﬂon
arises in a number of sifuations: e

1 Where the words of the provision are imprecise or unclear

or ambiguous.

2 Where rival meanings have been placed by litigants on the

words of any provision of the Constitution.

Where there is a conflict in the meaning and effect of two

or more sections of the constitution and The ques’non is

raised as to which provision should pr'evall

4. Where on the face of the provisions, Theré is a conflict

befween the operations of particular institutions sef up
ising problems of

under the constitution and thereby rai



he affirmative what effect would that have on a

dent for executive decisions taken whilst holding

15,

Ihether section 148(1)(a) and (b) of the

A/ S
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10. Section 124 of the Constitution provides: i A ¥ N
50
124. (1) The Supreme Court shall, save as otherwise provided..in section
122 of this Constitution, have original jurisdiction, to: theiexchision of q|| N

other Courts—

a. in all matters relating to the enforcement or interpretation of any
provision of this Constitution; and
b. where any question arises whether an enactment was made in
excess of the power conferred upon Parliament or any other
authority or person by law or under this Constitution. |
(2) Where qny question relating fo any maﬁer or ques‘noncs i}spr"efer;r'ed
to in subsection (1) arises in any proceedings in any Court, other than the
Supreme Court, that Court shall stay the proceedings and refer the
question of law involved to the Supreme Court for determination; and the
Court in which the question arose shall dispose of the case in accordance

with the decision of the Supreme Court.

11. Section 127 of the Constitution provides:
127. (1) A person who alleges that an enactment or anythina ontained in
or done under the authority of Th\m‘ or any other \'éna.c‘rmenf is
inconsistent with, or is in contravention of a provision of this
Constitution, may at any fime bring an action in the Supreme Court for a

declaration to that effect.

L2. With respect to the Court of Appeal and its previous decisions, section

128 provides as follows:



2 (3) Subject to the provisions o
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£ subsection (1) and (2) of section 122 of

this Constitution, the Court of Appeal shall be bound by its own previous

f Appeal shall be bound to

decisions and all Courts inferior to the Court o

follow the decisions of the Court of Appeal on questions of law.

13.Ifis app_rgp::i\atevfo state the provisions of section 122, which provides:

122. (1) Thé .Supreme Court sholl. be the final court of appeal in and for
Sierra Leéne and shall have such appellate and other jurisdiction as may
be conferred upon it by this Constitution or any other law: Provided that
law to the contrary, the President may refer any

notwithstanding any
give a final decision o the Supreme Court for

Petition in which he has to

a judicial opinion.

while freating its own previous decisions as

(2) The “upreme Court may,
y binding, depart from a previous de

r Courts shall be bound to follow the decision of the

" normall cision when it appears right so

to do; and all othe
Supreme Court on questions of law.

(3) For the purposes the hearing and determining any matter within its

jurisdiction and the amendment, execution or the enforcement of any

judgement or order made on any such matter, and for the purposes of any

other autherity, expressly or by
have all the powers, authority and jurisdiction vested

necessary implication given 1o it, the

Supr‘ef:‘;é&i’}fou:i*f-shdll
inany Cotivf established by this Constitution or any other law.

14, The provisions outlined above deals with the manner in which this court

will approach the determination of the issues raised. The Supreme Court

has on a number of occasions decided the issue of how to deal with

questions of interpretation of the Constitution We shall deal with that
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Subsequently. Fop present purposes, the Supreme Court has

3 Q|
Jurisdiction to the exclusion of all other courts (including this court) jn o

matters relating to the enforcement or interpretation of S, Provislo
this constitytion, = % FrbaPpLsd g 43

d in accordance with the-nmovisions of

I

15%To that extent, this court is require

section 124 (2) to refer any question relating to any maﬂer: or question qs

is referred to in subsection (1) of section 124 where such question or

Mmatter rises in any proceedings in any court, that court shall stay the

Proceedings and refer the question of law involved to th
for determination. By necessar
that:

e Supreme Court
y implication, this court must be satisfied

L)

erminatior W
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@;} Y 1. Whether a question or maffer relating the inferpretation or
. v o . enfarcement of any constitutional provision has arisen in these

- bygeeedings and involves a question of law?

PRSI ‘rhe dﬁswer is in the affirmative, then the court shall stay the
- proceedings and refer the said point of law fo the Supreme Court

for determination.

19. The central feature of the applicant's case is the interpretation of the
provisions of sections 48(4) of the 1991 Constitution and whether it
confers immunity on a former head of state. The said section 48(4) of
‘rhe said Constitution provides:

(4) Wh:ie fmy person holds or performs the functions of the office of
Pres:dert 1o c:wl or criminal proceedmgs shall be instituted or continued

‘ against him in respect of anything done or omitted to be done by him

either in his official or private capacity.

(o A
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such 'mmunity extends to the former heads of s n the bagjs ik 8

the potential suit would be for actions against the former head of State
whilst in office,

22. The traditional doctrine of head of state immunity stems largely from
early notions of sovereign immunity, which considered the stafe and its

leader to be one indivisible entity. Up until the middle of this century, q

SN g s
P :;."113_;."3;\”

de jure doctrine of absolute immunity extended to foreic.. states

; : L ,.}'.‘u.’,’;sfg}i- ; ".:‘_-i{f.,:,. .
their leaders. Traditionally, heads of state heads of staferiave enjoyed

. and

immunity in the international jurisdictions, However, there is [ittle

international consensus regarding the legal contours of ex-head of state

immunity, Consequently, authority on ex-

head of state doctrine continues
to lack cohererice.

23.The concept of immunity is of fundamental importance in o democracy.
The dignity of the office of the president and its pr'esgriyaﬂon is of

utmost importance, To subject a sitting president to cmmmf"“?mdor civil

' p:récléedingérwhils"r in office would inevitably affect 'rhg‘s xé:} :’?f..nnmg of

"'g'ovgrnment ‘The President has aunique position in the constitutiong|

4 hat is, it was derived from inquiry of a kind of public policy’

of the policies and principles that may be considere

d implicit in
the tilii}nzé of the President's office in q syste

ded Member

a “f;’:ig'@[:f?;*

0OnNsS



proved by the court for handing down Or Ernest Bai Koroma v The Attorney-General

the sepa ution-of powers and supported by our history and colonial
heritage .to a large extent, the fact remains that the President is
distinguishable from all other executive officials, He is charged with a
long list of supervisory and policy responsibilities of utmost discretion
and sensitivity and diversion of his energies by concerns with private
lawsuits would raise unique risks to the effective functioning of

governmenf; thereby devaluing the integrity of the office.

25! Moreovo fha presidential privilege is rooted m the separation-
of- powe. aactrlne the courts need to fread carefully before
intruding, save for situations where the law requires the
intervention of the courts either as a matter of national or

international law.
26.Some interests are important enough to requir‘e judicial action

parhcular‘ly where the interests of the country as a whole are at

s‘rake and"wherve the broad public interest necessitates the cour'Ts to

5y ; o
o limit it. Tt treats all citizens and government officials from the

 The e Iowes'r as creatures of the law who are bound to obey and
o
da ne e with 'rhe law. A concomn‘am‘ of this is personal

| ny wolahons of The law,
: sl yhh A,
‘ o
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Dicey's conception as it is more modern and concerning the latest issue.

The 8 principles are as below:

Sub rule 1: The law must be accessible so far as possible, intelligible,

clear and predictable.

Sub-rule_2: Questions of legal right and liability should generally be

decided by application of the law and not the exercise of the discretion.

Sub-rule 3: The law must apply equally to everyone, unless differences

can be justified.

Sub-rule 4: The law must provide appropriate protection of essential and
basic human rights.

Sub-rule 5: The parties in civil disputes must be able fo resolve disputes

without facing a huge legal cost or excessive delays.

Sub-rule 6: The executive must use the powers given to them reasonably,

in good faith, for the proper purpose and must not exceed the limit s of
these powers.

Sub-rule ' There must be adjudicative procedural fairness.

Sub-rule 8: The state must comply with the obligations of international
law which whether deriving from treaty or infernational custom and

practice governs the conduct of nations.

31.Tn the UK case of Entick v Carrington (1765) the courts declared that

the government must act within the law. The court further held that: The
executive could not act outside of the law and would be treated in the
same way:gs; ordinary citizens if they breached the law". The rule of law
is therefore.an essential element of constitutionalism and upholding the

democratic system of government. The rule of law is also inevitably, linked
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v "T do hereby (in the name of God swear) (solemnly affirm) that I will at
S all times well and truly discharge the duties of the office of the
President of the Republic of Sierra Leone according to law, that I will
preserve, support, uphold, maintain and defend the Constitution of the
Republic of Sierra Leone as by law established, and that I will do right to
all mangg::tr;f .p,eople according to law, without fear or favour, affection or

ill will: (So:heip me God.)

34.The combined effect of the constitutional provisions set out above and
the presidential oath, clearly stipulates that the President is expected to
at all times act in accordance with the laws of the country, in particular
the constitution. The exercise of his functions as president is subject to
the constitution at all times. A president therefore must act in

compliance with the law if he is to atfract immunity as a former head of
sTm‘e.. 4

35.It is fbr";fhis reason that Lord Bingham views the principles of judicial
review as having their foundation in the rule of law. Thus, he stafes that
‘ministers and public officers at all levels must exercise the powers
conferred on them reasonably, in good faith, for the purpose for which
the powers were conferred and without exceeding the limits of such
powers', and 'adjudicative procedures provided by the state should be
fair'.

36. Pr'ofessor Jowell in his book 'The Rule of Law Today', in Jowell and Oliver

- (eds.), The ‘Changing Constitution (Oxford University Press, 5th ed.,
! 2000), Chap. 1, was of the view that the rule of law has a substantive
dimension. He perceives the rule of law as a principle of institutional
morality and as a constraint on the uninhibited exercise of government

power. The practical implementation of the rule of law takes place

)
IV

i A
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primarily through judicial review. Its substantive dimension is manifesy (&
n "
. NN ' e . N Xy . o
the judiciary's willingness to strike down administrative or executiy, N

<
action if it is unreasonable, arbitrary or capricious.

37 With these principles in mind, this court has to deal with the position qt

law of state immunity in relation fo international crimes for which there

State.

United Nations Convention against corruption.

38.The United Nations Convention against Corruption is the only legally

binding universal anti-corruption instrument. The Convention's far-
reaching approach and the mandatory character of many of its provisions
make it a unique tool for developing a comprehensive response fo a global
problem. The convention came into force on the 14 December 2005.
Sierra Leone signed the said convention on 9™ Decembir 2003 ~and

ratified the same on 30 September 2004. The Convention was adopted by
the General Assembly of the United Nations on 31 October 2003 at

United Nations Headquarters in New York.

39. Thus, corruption has been categorised as an international crime for
which there cannot be a justification and therefore such acts were
suspected cre taken outside of the realm of official acts. In the United
States, section 353 of fthe Corrupt and undemocratic Actors report,
revoked visas to the USA for officials of a nhumber of couros because
of credible allegations of corruption by fhese officials. The US
memorandum on establishing the fight against corruption as a core United
States National security inferest, has proposed a new international

initiative to stop corruption.
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¥ 40In 1982 the Supreme Court of the United States held in Nixon v

Fitzgerald, that President enjoys absolute immunity from civil litigation
for official acts undertaken while he or she is President. In Trump v
Vance, il¢: court held that the President is subject to subpoenas in
criminal présecutions for personal conduct with the same legal threshold
as anyone .élse. In Clinton v Jones 520 U.S. 681 (1997), the court held
that the President does not possess absolute immunity from civil

litigation surrounding acts he ook before becoming President.

41.Tt is significant to note that the common law in Harlow v. Fitzgerald, 457

U.5. 800, 806 (1982) recognised immunity of a head of state whilst in
office on the basis that this immunity is necessary to profect public
officials.from excessive interference with their responsibilities and from

"deen‘ria::y‘disabiing threats of liability".

42T would now go on to consider the position of presidential immunity in

other African Countries.

African Countries

43 No state practice exists in Africa where a sitting president or the King

has ever been prosecuted whilst in office. However, some have been
prosecu‘rgd before national courts in African states, but only after expiry
of the v‘ceierm This trend is observed in Malawi and Zambia where
former pr‘eéiden‘rs were put on trial, but for domestic crime. Article 50(1)
of the Constitution of Lesotho provides for functional and personal
immunity of the King whilst in office. In Liberia, the President is immune
from proceedings, judicial or otherwise, and from arrest, detention on
account of any act done by him or her while being the President of

Liberia, subject to the constitution and any other law. However, the
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President is not ‘immune from prosecution upon removal from office ¢ R
op

the commission of any kind of any criminal act done while President.

44.article 43(2) of the Constitution of Zambia protects a person holding the
office of the president or performing the functions of the president
from being held criminally responsible. However, upon ceasing to be
President, and subject to the resolution by the National Assembly, a
person who has held the office of the president may be p"s52cuted, in
the interest of the state. In Sudan, the President 'cﬁd( First Vice
President are immune from any legal proceedings and are not supposed to
be charged in any court of law during their term of office. In Botswana,
the president is immune from criminal proceedings 'in respect of anything

done or omitted to be done by him either in his official capacity or in his
private capacity.

45.The emphasis is on functional immunity and personal immunity during
service. It can be contended that the president may be pro:.; zuted after
the term of office. Indeed, this is the position stated by the High Court
of Botswana at Lobatse. The sitting president of Bofswana, Seretse
Khama Ian Khama, was sued in a civil suit before the High Court of
Botswana, a matter arising from his role as President of the Botswana
Democratic Party and at the same fime being the President and Head of
State of Botswana. The High Court interpreted section 41(1) of the
Constitution of Botswana which grants immunity fo the president in
respect of all matters, civil and criminal, when the presidg}m- is s‘ricll» in
office. The High Court of Botswana concluded and heidﬂm,zcnon41(1)
gives immunity to the president, and as such, the pr‘esidv‘e'r'ﬁ'céuld‘nof be
sued even for civil matters arising from his role as presideni‘ of the ruling

party, who at the same time, is the president and head of stafe of
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48, % % e v Botswana. It seychelles, whilst the president is still in office, no criminal
‘e " 1! . .
2 proceedini s shall be instituted or continued against such person. in
% B
= respect of anything done or omitted to be done in of ficial or personal
%, é capacity.
2 @, 46. In the Gambia, the president is immune from criminal proceedings during
% office term. The Namibian Constitution, 1990 recognises immunity of the
% '.
o e president from criminal proceedings whilst holding office or performing
o)“‘?f/ the functions of the president.
7‘4’0' 47.It i \ably the case that i || the countries menﬂ.onad above, the
% It is arguadly e case that in @ \ i
prac'ric-z' ~s been to grant immunity to @ head of state whilst in office
e. Notwithstanding this trend,

are no longer in offic

but not so.when they
ration.

the position in Sierra Leone needs careful conside

The position of in Sierra Leone.
n 128(3). which provide.s

the provisions of sectio
5 own previous decision on questions of

ba v Firetext Company Ltd
as not in favour of

48, T have earlier alluded to
court sha-ll be bc;und by it
to the Ahmed Tejan Kab
decision of this court wi
on that the said section 48(4)

that this

law. With respect
6795, the majority

e
4l

o -
| CIV.App.7

King JA was of the opini

bo JA was of a similar opini
es and refused fo state a cose

he proposed

r'efer'mi: :}eicga

ds no interprefation. Tim on, relying on the
ase in Wellington Distilleri
A was of the opinion that t

rt had full powers to

nee:
Supreme Court ¢

to the Supreme Court. Alhadi J
question was one of jurisdiction which the cou
he question in the jurisdiction of the court in'not provided

from this req;oning either

ason to depart
oo, ORI A Geacy i

determine. T
n Section 124, I see no re

of law or principle.
2, v,:? e N

for i

as a matfer
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49.As T have pointed out above, section 48(4) of the,: ' e

continued against him in respect of anything done or om(tted._ to be done
by him either in his official or private capacity”, This requires the court

To examine the meaning of the provision by means of Statutory
InTer'pr'e.‘raTion.

50.In general, ’rhe.re are four Rules of Statutory In‘rer‘preta’rlon These are |
bl

the literal rule, the golden rule, the ‘mischief rule and

approach. The literal rule requires courts to mTerpre‘r s‘rafufes in Thelr
plain, literal and ordinary sense. The courts will not examine fhe intention
of Parliament. The literal rule of statutory ;ﬁ;erpretafion _sh_ould be the
first rule applied by judges. Under the literal rule, the words of the
statute are given their natural or ordinary meaning and applied without
the judge seeking fo put a gloss on the words or seek to make sense of
the stafute. In Whitely v Chappel 1868 LR 4 QB 147, The court applied
‘rhe ln‘er'al rule m de‘rermmmg a sTa'ru're which made lf ah*bffence, ‘ro

1’“‘]'?““ Thed iRt
: '|mpersonate any person entitled to vote.' The defendam“ use he vote of

ead man. The statute r‘elo'rmg To vo‘rmg rights requwed a per'son o be.

legislation, or

intention. ﬁ‘ﬁf;@
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X
, . . . .
.65 0, purposive, and every enactment is to be given a purposive construction.
e

52.There is a presumption that the grammatical meaning of an enactment is

the meaning intended by the legislator. Where an enactment is capable of

only one meaning and other interpretative principles or factors do not

raise any real doubt as to that meaning, the enactment is to be given its

plain mea?jng. Tn this case, the plain meaning will align with the legislative

purpose, - ieral.rule of interpretation is the primary rule. Under this rule

of interpretation, the Courts interpret the statutes in a literal and

ordinary sense. They interpret the words of the stafute in a way that is

used commonly by all. It is incumbent on the court to use the grammatical

meaning. The statutes should be construed in such a manner as though

there is no other meaning except the literal meaning.

vision of section 48(4) falls to

53. The court having realised that the said pro

be xm‘erpra.ed as to its true meaning, has to decide whether to interpret

the sa:d o ov'suon itself or whether it raises a constitutional issue that

requires a case fo be stated to the Supreme Court. In order fo do this,

the court has to have due regard to the provisions of section 124 of the

1991 Constitution and any previously determined cases on the issue.

54.As T have pointed out above the provisions of section 124 are limited in
scope. The original jurisdiction of the Supreme court is only invoke din

si‘ruaﬁons were the matter in question relates to the enforcement or

m’rerprefa’rlon of any provision of the constitution, Section 122 (2) of the

‘ Consh u.:on provndes that " (2) The Supreme Court may, while Trem‘mg

its own prevuous decisions as normally binding, depart from a pr‘evuous

decision when it appears right so to do; and all other Courts shall be

bound to follow the decision of the Supreme Court on questions of law."
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This court is therefore bound to follow decisions of the Supreme Couy

onh a point of lcw.
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55.In the State v Adrian Joscelyne Fisher SC.2/2009; the: Sumrzrpe Cour‘t ‘at
Para 15 of the said judgement had this to say:

"This Court has pointed out on numerous occasions that a reference
should not be treated lightly and referring issues to the Supreme Court
does not relieve the High Court or any Court for that matter of the
responsibility of the issues itself. It is not the pufpose of section 124 of
the Constitution that the High Court should refer every question of law -

contentious or not - affecting the Constitution. The r'eference should be

on matters relating to the enforcement or interpretation of‘ Gy, provision

of the Constitution and the issues must be of law”,

56.The Supreme Court in the case of The State-v Harry Will SC/Misc 399
(unreported) per Luke CJ, Joko Smart and Warne JJSC had this to say.

"I hold the view that every Court must invoke its inherent jurisdiction in
such a case to prevent an abuse. The indictment before Mr. Justice
TajuOeen is one having as its foundation, a consent order: in writing
under the hand of a Judge of the+ High Court of: TJustic 2= Where is
the constitutional issue in that matter which is outside the jurisdiction of
the Judge? What is the constitutional issue to be received by the

Supreme Court? I see none.

57. In the Adrian Joscelyne Fisher case, the Supreme Court was of the view
that in appropriate cases the High Court and by necessary implication this
court, can decide cases on the interpretatfion of constitutional provisions

without a reference to the Supreme Court. It referred to the case of
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